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Mold Outbreak

by Nick Mallouf, CPA, CISA

MOLD? Isn’t that something you find on bread or shower walls?  Yes, but it can also be an insidious infestation found in drywall, ceiling tiles, flooring and air ducts and be hazardous to your health. And yes, mold is really an insurance issue and it’s spreading like a fungus!  Witness:

Oct. 3, 2000 -

A California jury awards a homeowner $18.5 million in a mold 



property damage claim, charging Allstate with bad faith claim 



practices.

June 1, 2001 - 

A Texas jury awards a homeowner $32 million in a mold property 



damage claim, charging Farmer’s with bad faith claim practices.

June 4, 2001 - 

The California Senate sends to the governor for signature SB 732 



“The Toxic Mold Protection Act”, calling for setting of standards 



for mold exposure limits and rental property owners to disclose the 


presence and location of mold-bearing materials in or around the 



property.

Sept. 18, 2001 – 
Texas Insurance Commissioner issues his highly anticipated 



recommendation on mold remediation coverage in Texas 




homeowners policies.  It calls for retaining mold coverage.

Sept. 19, 2001 – 
State Farm, the largest writer of homeowners insurance, citing 



losses of $504 million since January, confirms it will no longer 



write new property insurance business in Texas.  It joins Farmers, 



Progressive, and Allstate in reducing coverage in Texas and other 



states.  Seven days later, SAFECO does the same.

Sept. 26, 2001 - 
Jury selection scheduled to begin in a $12 billion Manhattan Civil 



Suit brought by over 150 families who are suing the management 



of two federally subsidized apartment complexes over alleged 



mold contamination.

These are the latest salvos in the growing battle between insurers and homeowners over mold damage to homes and businesses – and regulators and legislators are finding themselves caught in the middle.  Caught between homeowners, businesses and employees - who have often incurred devastating mold damage to their homes, businesses and their health, and insurers - whose policies were not designed to cover tens of thousands of dollars per occurrence for mold damage and remediation claims.  Complicating the regulatory and legislative domain is the absence of standards and conflicting scientific evidence where mold, its effect, and its remediation are concerned.

This article will deal with the issues and the too-few answers presently available for regulators, legislators, carriers, and consumers.  

Hard Science vs. Hysteria

In spite of the fact that molds have been on the planet longer than humans, there is no definitive body of knowledge or consistent scientific studies documenting the negative effect of mold on humans and their health.  There are no federal, state, or local data bases that track or test mold infestations and their impact.  Besides making claim decisions and court decisions harder, it makes the job of regulators and legislators that much more difficult.  

How much exposure to which mold is too much?  What are the symptoms caused by exposure to harmful molds?  What should standard cleanup (remediation) procedures cost?  Reasonable questions – but good answers are hard to find; and when there are answers, they are often contradictory.  

For example, according to an article in the New York Times (8/12/01), the Center for Disease Control (CDC) declared a possible link between mold, tobacco smoke and pulmonary hemorrhage.  This conclusion was based on the results of a 1994-95 Cleveland hospital study of babies with bleeding in their lungs.  However, in 2000, a review panel determined that there was insufficient data to firmly establish a link between the mold and pulmonary hemorrhage.  The CDC web site now only lists mold as an allergen.

Even physicians have wildly differing opinions.  An article at the HKLaw.com web site notes that some doctors say the reaction to mold is only an allergic one which will disappear once the individual leaves the mold environment.  Other, equally qualified doctors, with patients to prove their point, say the symptoms will continue even after the mold has been removed.  And according to an article in Mealey’s Litigation Report, there is currently no biological marker to indicate whether a person has ingested, inhaled, or absorbed mycotoxins from various mold spores.  

This conflicting “science” has significant implications for insurers.  Even if they take corrective or preventive action to help a homeowner, how will they prove it was the “right” or “sufficient” action?  Without solid scientific data and remediation standards, how do they defend against the “bad faith” rulings by insurance departments and courts? 

WHAT ARE THE DANGEROUS MOLDS AND WHERE DO I FIND THEM?

Most molds are not dangerous.  For example, penicillin is a beneficial mold.  Yeast in bread preparation is a mold-based process.  However, a handful has been identified as the most harmful to humans and animals.  The mold most often mentioned is several strains of Stachybotrys.  Others identified to date are strains of Aspergillus, Chaetomium and Penicillum.

Stachybotrys creates a mycotoxin that is present in spores and is poisonous when inhaled. It is usually black or greenish-black.  It is harmless until it dries out and creates the spores - and then only when disturbed and the spores become airborne.  Visually, it looks the same as many non-toxic molds, so an accredited laboratory must test specifically for this or any other particular mold you are concerned about.  

It is most likely to be found in areas with “high” humidity on high-cellulose/low nitrogen materials, such as dry wall, carpet, wall paper, fiber-board, ceiling tiles, thermal insulation, straw,  wet leaves, etc.  Newer homes, for example, are more airtight and have materials that are more susceptible to mold.  However, it does not grow on plastic, vinyl, concrete, or ceramic tiles.  So the mold on your bread or on your shower walls, while disturbing, is not poisonous.

Some of the symptoms attributed to this and other dangerous molds are:

Burning eyes

Sinus infections


Asthma

Headache

Cognitive disorders


Chronic fatigue

Nausea


Pulmonary hemorrhage

Liver damage






Central nervous system damage
Allergic reactions


Remediation – “Mold is Gold”

The mold frenzy has spawned an industry of mold remediators.  This includes those who claim to be able to identify and test for mold infestation, and/or those who clean up mold wherever it is found in structures (frequently the same organization will do both).  

According to the Ft. Worth Star Telegram, membership in the Indoor Air Quality Association (IAQ) has more than doubled since January 1st. The IAQ offers three and four-day classes in mold remediation.  Their Houston class was filled to capacity (300).  The IAQ has seen companies trying to get into the business with backgrounds ranging from asbestos/lead abatement to lawn sprinkler service.  

In Texas, the Department of Health regulates asbestos remediators.  However, there is no federal or state regulation of mold remediators.  Anyone can hang out a shingle or a web site claiming to be a mold specialist.  This is major concern for insurers, who usually pay for the remediation, and who are trying to find reputable mold remediators.  It also has implications for the E&O coverage of remediators.

The Legal Scene

Insurance carriers aren’t the only ones treating mold as “The Next Asbestos.”  Plaintiff attorneys are too.  And, as usual, they are perceived by the insurance industry as fanning the fire.  

According to the New York Times article, California’s busiest mold lawyer is Alexander Robertson IV.  His practice is dominated by mold cases.  Robertson notes that mold cases are really a hybrid – part construction defect that allows water damage that causes mold, and part personal injury from the mold itself.  That’s why it’s so hard for attorneys [and insurers, legislators, and regulators] to get their arms around this issue.  

For this reason, it is not unusual for third parties, such as builders, contractors, property managers, architects and others to be targeted in such cases.  It is this combination of mold and construction claims that some see as the key to the insurance rates and coverage issue.

What’s a Regulator to Do?

Up to this point, Texas and California have been Ground Zero in the battle over mold.  While other states have also had mold claims, these two states can be considered the trendsetters - California, for its recent spate of legislation, and Texas, for its regulatory interest in policy provisions.

In spite of the recent hype and hysteria (“Is Mold the Next Asbestos?” – the title of a NAMIC seminar), mold claims are not new to the insurance world.  They have been around for years – just not at the levels we see today (see the statistics below on the ramp-up in Texas claims).  

Most standard homeowners policies do not cover mold, per se.  They do, however, cover cleanup from water damage, such as that caused by a broken pipe, which is the source of mold.  Mold caused by high humidity, leaks, etc. is a maintenance issue and is not normally covered.

If the current trend in settlements continues and insurers have to start paying for non-covered losses, the cost of all homeowners coverage will rise.  To avoid huge increases the companies have, or are trying to, either exclude mold damage completely, cover it through an endorsement, or clarify the policy language.

The Texas mold claim environment and the commissioner’s recent proposal are a good example of the conflict.  The industry is threatening rate increase of up to 60% unless they can eliminate the mold coverage altogether or require policyholders to buy additional coverage for additional premium.  Montemayor’s proposal is trying to maintain mold protection for Texas policyholders by capping basic coverage for mold at $5,000.  Policyholders could buy additional coverage up to 100% of policy limits.  

Commercial carriers are also affected by these claims.  There is exposure for general liability, personal umbrella, commercial umbrella, commercial multi-peril, commercial package, and commercial fire.

The mold issue is already impacting real estate sales in the state.  Several of the above carriers are already declining coverage on homes with water damage claims in the last three to five years.  So far, other carriers are unwilling to pick up the slack until Montemayor makes a final ruling on coverage and rates.

They do Things Bigger in Texas

Some statistics show why Texas is currently ground zero for mold claims.

The state’s no. 1 home insurer had 1,188 mold claims over $15,000 Jan.-June of this year - more than five time the number of claims for the same period last year.

Texas’ share of nationwide mold claims through June, 2001

70%

Data* below is through June:







2001

2000

Change

Average loss/policy


$250

 $152

  64%


Total number of mold claims

9,135

2,605

250%


No. of claims/1000 policyholders
 10.9

   3.2

241%


Avg. loss and ALAE/claim

$18,400
$12,400
  48%


Avg. cost/claim:



Laredo



$59,600



Bryan



$54,145



Lubbock


$47,262



Houston


$43,700

*Source: TDI web site

Current Legislation and Regulation

California
SB732 The Toxic Mold Protection Act of 2001.  Along with a name that 


would scare children at night, this is the most sweeping legislation in the 


works.  It: a) mandates disclosure rules for mold and water damage in 


rental property; b) calls for the development of: 1) permissible exposure 


limits to mold; 2) standards for identification and remediation of mold; 3) 


standards for assessment of molds in indoor environments.  At press time, 


this bill awaits the governor’s signature.

Texas

As noted at the beginning of this article, in response to multiple carriers 


announcing they were going to stop selling homeowners coverage or 


severely restricting mold coverage via endorsements and premium 



changes, Commissioner Montemayor announced a plan that would 



maintain current coverages but allow endorsements and manual changes 


that would set basic coverage for mold at $5,000.
Connecticut
SB1265.  Provides funding for improving indoor air quality of schools.  


Not yet acted upon by the House.
Maryland
SB283.  Establishes a task force on indoor air quality.  Signed by the 


governor.
Nevada
SB584.  Authorizes the issuance of bonds for toxic mold remediation and 


prevention.  Enacted in June.
New Jersey
 SR77.  Resolution “Urges” the state to develop strategies to combat a 


certain strain of mold and to investigate the health effects of and effective 


cleanup methods of mold.

Is mold the next asbestos? 

If, as regulators, legislators, and consumers, we listen to the mold remediators, plaintiff attorneys, and the media, you would think so.  However, until science can nail down the relationship between mold and injury, like it did for asbestos, we won’t know.  As far as getting more data and getting smarter about handling mold issues, the NAII, NAMIC, AIA and Property Loss Research Bureau have all scheduled seminars on mold in the third and fourth quarters.  The insurance industry is moving; the studies have started; case law is being created as we speak.  Stand by.

Sources for mold information:


Mealey’s Litigation

www.mealeys.com 
 


Ins. Information Inst.
            www.iii.org

NAMIC


www.Moldupdate.com

TX DOI


www.tdi.state.tx.us 
 


Int’l. Risk Mgt. Inst.
          
www.IRMI.org

CA DOI


www.insurance.ca.gov 


EPA
  


www.epa.gov/iaq/molds/index.html

Southwest Ins. Inf. Inst.     
www.siisinfo.org
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